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SCHOOL NOTIFICATION PROCESS UNDER THE 
1994 AND 2016 BORROWER DEFENSE TO REPAYMENT REGULATIONS

Overview

The U.S. Department of Education (ED) has resumed adjudicating borrower defense to repayment applications that are not impacted 

by the Sweet v. McMahon settlement. These applications may fall under a combination of three borrower defense regulations: (1) the 
borrower defense regulation published in 1994, 34 C.F.R. 685.206(c) (the 1994 Regulation); (2) the borrower defense regulation 
published in 2016, 34 C.F.R. 685.222 (the 2016 Regulation); and (3) the borrower defense regulation published in 2019, 34 C.F.R. 

685.206(e) (the 2019 Regulation). The 1994 and 2016 regulations require ED to notify institutions about all applications before they 
are substantively reviewed through the fact-finding process. Institutions have the option to respond to the notices, but there is no 

negative inference against a school that does not respond. This Electronic Announcement reminds institutions about the notification 
and adjudication process under the 1994 and 2016 regulations. This Electronic Announcement also discusses the separate 
recoupment process, which includes its own notification and response components, if ED approves applications and seeks to recoup 

the cost of the discharged loans.

As of this date, ED is only notifying institutions of applications that fall under the 1994 and 2016 regulations. When ED begins 
notifying institutions of cases that fall under the 2019 Regulation, we will issue a future announcement with additional details around 
the notification and adjudication process. 

School Notification Process Under the 1994 and 2016 Borrower Defense to Repayment Regulations (34 C.F.R. 685.206(c) and 34 C.F.R. 685.222) | Knowledge Center

https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2026-03-30/school-notification-process-under-1994-and-2016-borrower-defense-repayment-regulations-34-cfr-685206c-and-34-cfr-685222
https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2026-03-30/school-notification-process-under-1994-and-2016-borrower-defense-repayment-regulations-34-cfr-685206c-and-34-cfr-685222
https://fsapartners.ed.gov/knowledge-center/library/electronic-announcements/2026-03-30/school-notification-process-under-1994-and-2016-borrower-defense-repayment-regulations-34-cfr-685206c-and-34-cfr-685222


SCHOOL NOTIFICATION PROCESS UNDER THE 
1994 AND 2016 BORROWER DEFENSE TO REPAYMENT REGULATIONS

Borrower Defense to Repayment Process

The 1994 and 2016 regulations require ED to notify institutions of all borrower defense to repayment applications filed by their former or current 
student borrowers and provide an optional opportunity for the schools to respond before adjudication. Such notification occurs prior to any 
substantive review of an application. ED notifies institutions by sending them relevant borrowers’ applications. ED’s policy is to provide 
institutions that wish to respond 60 days from the date they receive the notification. A nonresponse does not create an inference in favor of the 
borrower.

ED attempts to batch applications to provide institutions with all pending claims at one time and plans to issue batches of notifications 
periodically. More than 90% of institutions receiving recent notices have fewer than 100 applications. For the small number of institutions with 
more than 500 applications filed by former or current student borrowers during this period, ED will reach out to the school’s financial aid 
administrator and explain how it will pace the number of notifications to be sent each week.
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SCHOOL NOTIFICATION PROCESS UNDER THE 
1994 AND 2016 BORROWER DEFENSE TO REPAYMENT REGULATIONS

Borrower Defense to Repayment Process

After the notice period ends and the fact-finding process is complete, ED adjudicates the application(s) on the merits. The 1994 Regulation 
provides for approvals based on acts or omissions by the institution that relate to the making of the loan for enrollment at the school or the 
provision of educational services for which the loan was provided that would give rise to a cause of action against the school under applicable 
state law. The 2016 Regulation provides for approvals based on substantial misrepresentation; a nondefault, favorable contested judgment; or 
breach of contract. Substantial misrepresentations are the most common type of alleged misconduct. For substantial misrepresentations, ED 
must have evidence that demonstrates that a borrower’s school made a substantial misrepresentation that the borrower reasonably relied on to 
his or her detriment (34 C.F.R. 685.222). To meet this standard, ED requires facts to prove each of these elements; these facts typically answer 
the who, what, when, where, why, and how questions relating to the alleged misconduct. Applications are approved or denied based on these 
elements.

If the application and other available evidence do not satisfy the regulatory standard, ED will deny the application and notify the borrower. If the 
regulatory standard is satisfied, ED will approve the application, discharge the relevant loans, and may issue a refund of payments to the 
borrower.
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SCHOOL NOTIFICATION PROCESS UNDER THE 
1994 AND 2016 BORROWER DEFENSE TO REPAYMENT REGULATIONS

Recoupment Process

If ED approves a discharge, ED will—at a separate date—determine whether to engage in a separate proceeding to recoup borrower defense 
costs from the institution. If it chooses, the institution will have an opportunity to contest any recoupment action before a hearing officer. During 
that process, ED will send a second notification to the institution with the application form for all loans for which recoupment is requested, all 
attachments submitted by the borrower, and the rationale for ED’s decision to discharge.
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SCHOOL NOTIFICATION PROCESS UNDER THE 
1994 AND 2016 BORROWER DEFENSE TO REPAYMENT REGULATIONS

1994 and 2016 Notification Letter Information

Does ED review the applications substantively before sending notice?
No. The 1994 Regulation and 2016 Regulation require ED to conduct a fact-finding process before it substantively reviews the application for a 
borrower defense to repayment claim.

Will I keep receiving additional claims?
ED’s goal is to send all claims against an institution at a single time and then periodically send recently submitted applications in a subsequent 
send. The small number of schools with more than 500 claims may receive them in batches.

What should I expect to receive as part of the notice process?
During the school notification process, ED sends the borrower’s application form and a notification email.

How long do I have to respond?
ED’s policy is to give institutions 60 days to respond.
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SCHOOL NOTIFICATION PROCESS UNDER THE 
1994 AND 2016 BORROWER DEFENSE TO REPAYMENT REGULATIONS

1994 and 2016 Notification Letter Information

What kind of information is helpful to send back?
Institutions should review the application and consider how best to respond, if at all, to the information in the application. Each application is 
unique and will require a review to determine what information would be helpful to provide. Under the 1994 Regulation and 2016 Regulation, 
ED does not draw an adverse inference against an institution that does not respond to an application.

What should I do if the application is vague or doesn’t have a clear allegation against my school?
Institutions must decide—without ED input—about how to respond, if at all, to any application. If a school concludes that an application is vague 
or does not have a clear allegation against it, the school may include that conclusion in its response to ED, if it decides to respond.

Why am I seeing claims from borrowers who separated from my school years ago?
Under the 1994 and 2016 regulations, there is no time bar on a borrower’s ability to apply for borrower defense. As long as the borrower still has 
active federal student loans, the borrower may submit a borrower defense application.

How should I deal with record retention policies for older claims?
Institutions must decide—without ED input—about its record retention policy. If a school no longer has records relating to a borrower due to 
how long ago the borrower attended the school, the institution may include that information in its response to ED, if it decides to respond.
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SCHOOL NOTIFICATION PROCESS UNDER THE 
1994 AND 2016 BORROWER DEFENSE TO REPAYMENT REGULATIONS

1994 and 2016 Notification Letter Information

Why am I receiving duplicative claims?
ED attempts to combine multiple applications from a single borrower relating to a single institution into one application. However, in some 
instances, multiple cases for a single borrower may be sent to a school. When this occurs, a school may respond to each case, refer to its 
response in a previous case, or choose not to respond.

Why am I receiving claims against a different institution?
ED attempts to send cases to the institution for which the application directly relates to the claim. Infrequently, an intake error may result in a 
case being tagged to the wrong school. In these instances, a school may respond by stating the case does not relate to their school or choose not 
to respond. During the adjudication process, ED will ensure the case is sent to the correct school.

Is an affidavit required under the 1994 and 2016 regulations?
ED requests that schools provide an affidavit if they choose to respond, but it is not required.
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SCHOOL NOTIFICATION PROCESS UNDER THE 
1994 AND 2016 BORROWER DEFENSE TO REPAYMENT REGULATIONS

1994 and 2016 Notification Letter Information

Can I receive an extension on the days given to respond, as stated in the notification requirement?
ED is willing to work with schools through this process and may grant extensions if the request is reasonable. Send reasonable requests for 
extensions to bdschoolevidence@ed.gov.

Will I have a second opportunity to respond if ED grants a discharge and decides to seek recoupment?
Yes. Under the 1994 and 2016 regulations, if the borrower’s application is approved and ED seeks recoupment, you will be able to respond a 
second time during the recoupment process. Institutions are not party to the process which ED uses to resolve claims made to ED in pending 
borrower defense applications. At the fact-finding stage, the information you provide assists ED in determining how to adjudicate the application. 
If the application is denied, your initial school notification letter will be the only time you will hear about the application. If the application is 
approved and ED seeks recoupment, you will be a party to the recoupment process and will have an additional opportunity to respond to the 
borrower’s application.
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Questions

Is there a reason for “most” not all 

institutions being sent their applications?

Will the institution be notified when all of 
their applications/claims have been 

shared with the institution?

Although not required to respond, and no 

negative inference is made, it does 
potentially put the institution at risk of 

recoupment, doesn’t it?
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OFFICE OF MANAGEMENT AND BUDGET
OFFICE OF INFORMATION AND REGULATORY AFFAIRS

E.O. 12866 REGULATORY REVIEW

What Information Should Be Shared In The Meeting

Your perspectives in these meetings are most useful to the Federal government if they are evidence-

based or reflect your own lived experiences with government policies. For instance, you might share 
how a regulatory action could impact your family's life, or the way that your small business works.

You may also point out issues of importance, emphasize the value of alternative approaches and/or 

substitute language, and help decision-makers appreciate the strengths of other solutions than those 

proposed. If you are personally affected by an issue in a regulatory action or work with people who are 
affected, you may also use this meeting as an opportunity to highlight your first-hand experiences.









U.S. DEPARTMENT OF EDUCATION BUILDING 
TO BECOME U.S. DEPARTMENT OF ENERGY

Announcement

The U.S. General Services Administration (GSA) is transferring the Department of Education’s Lyndon B. Johnson (LBJ) headquarters building in 
D.C. to the Department of Energy to save on maintenance costs, with the move scheduled for August 2026. The Department of Education will 
relocate its remaining staff to 500 D Street SW. 



U.S. DEPARTMENT OF EDUCATION BUILDING 
TO BECOME U.S. DEPARTMENT OF ENERGY

Key Details of the Sale

LBJ Building Transfer: 

The LBJ Building (400 Maryland Avenue SW) is being handed over to the Department of Energy. This move aims to save $350 million in deferred 
maintenance costs, as the Energy Department’s current facility, the James V. Forrestal Building, is outdated.

Education Department Relocation: 

The Department of Education employees are slated to move to a smaller space at 500 D Street SW by August 2026.

Downsizing Factors: 

The Department of Education reduced its staff from 4,000 to 2,000, with many functions and student loan portfolios transferred to other 
agencies, leaving the main building 70% vacant.



U.S. DEPARTMENT OF EDUCATION BUILDING 
TO BECOME U.S. DEPARTMENT OF ENERGY

Key Details of the Sale

Separate Property Sale: 

A separate, vacant federal building was sold to Dalian Development for roughly $24 million, destined for conversion into housing, retail, and 
entertainment spaces.

Broader Real Estate Changes: 

The GSA is actively selling underutilized federal properties to reduce the government's real estate footprint, including a recently published (and 
subsequently removed) list of hundreds of properties in the D.C. area.
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ENFORCEMENT PRIORITIES RELATED TO
 AUDITED FINANCIAL STATEMENT REQUIREMENTS UNDER §668.23(D)(1)

Overview

On Oct. 31, 2023, the U.S. Department of Education (ED) published Federal Register notice 88 FR 74568 that amended regulations related to 
financial responsibility, administrative capability, certification procedures, and Ability-to-Benefit. Through this Electronic Announcement, ED is 
providing notice regarding its enforcement priorities under § 668.23(d)(1) which discusses audited financial statements which, in collaboration 
with other regulatory requirements, enables ED to make a determination of an institution’s financial responsibility.

ED has discretion regarding the use of its enforcement authority and believes that taking enforcement action against institutions for failure to 
comply with certain aspects of § 668.23(d)(1) would not be appropriate due to our limited resources nor would taking action advance the 
national interest or the policy priorities of ED. We also note that institutions of higher education have raised practical challenges associated with 
transitioning their fiscal year to the new standard and implementing other changes to their financial statements by the originally established 
effective date. Accordingly, as discussed below, ED has no plans to take enforcement actions under certain specific provisions in § 668.23(d)(1) 
that went into effect July 1, 2024. ED may also take action to amend § 668.23(d)(1) in a future rulemaking
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ENFORCEMENT PRIORITIES RELATED TO 
AUDITED FINANCIAL STATEMENT REQUIREMENTS UNDER §668.23(D)(1)

Summary of § 668.23(d)(1) Provisions Subject to Delayed Enforcement

Fiscal-Year Alignment with IRS Annual Return(s)

Enforcing the requirement for financial statements submitted to ED for fiscal years beginning on or after July 1, 2024, to match the fiscal year end 
of the entity’s annual return(s) filed with the Internal Revenue Service (IRS) will not be a priority until at least fiscal years beginning on or after 
July 1, 2027. Institutions may continue submitting audited financial statements that follow their existing institutional fiscal year, even if that fiscal 
year does not match the reporting period of IRS annual returns. ED expects that this delay will give institutions additional time to match their 
fiscal year end dates with their IRS return(s). For institutions that have already aligned their financial statements fiscal years with their IRS 
return(s), no additional action is required.

ED-Requested or ED-Required Fiscal Years

Enforcing the requirement for submission of acceptable financial statements for a school’s latest complete fiscal year (or such years as requested 
by ED or required by this part) will not be a priority until at least July 1, 2027. ED will not require institutions to provide audited financial 
statements covering additional or ED-specified fiscal years under this new authority during the delay period. Existing authorities outside the Oct. 
31, 2023, rule remain unchanged..
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ENFORCEMENT PRIORITIES RELATED TO 
AUDITED FINANCIAL STATEMENT REQUIREMENTS UNDER §668.23(D)(1)

Summary of § 668.23(d)(1) Provisions Subject to Delayed Enforcement

Expanded Applicability of Financial Statements Submissions

Enforcing the requirement that federal student aid functions performed by that entity are covered in the submission of financial statements will 
not be a priority until at least July 1, 2027. Institutions may follow the previous version of § 668.23(d)(1) regarding which entities’ financial 
statements must be included or consolidated in submissions during the delay period.

Required Disclosure When No Related-Party Transactions Exist

Enforcing the requirement that, if there are no related party transactions during the audited fiscal year or related party outstanding balances 
reported in the financial statements, management must add a note to the financial statements to disclose this fact will not be a priority until at 
least July 1, 2027. Institutions do not need to add a specific note disclosing when there are no related party transactions for fiscal years covered 
by the delay. Institutions must continue to follow applicable Generally Accepted Accounting Principles (GAAP) and Generally Accepted 
Government Auditing Standards (GAGAS) requirements.
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ENFORCEMENT PRIORITIES RELATED TO 
AUDITED FINANCIAL STATEMENT REQUIREMENTS UNDER §668.23(D)(1)

Summary of § 668.23(d)(1) Provisions Subject to Delayed Enforcement

The enforcement de-prioritization described in this announcement does not alter ED’s expectation for institutions to submit annual compliance 
and financial statements audits to ED. Institutions must continue to submit these audits in accordance with the requirements under § 668.23 as 
enforcing the audit requirement remains an enforcement priority for ED. Additionally, all other amendments to the financial responsibility 
regulations promulgated in the Oct. 31, 2023, Federal Register remain enforcement priorities for ED. We appreciate your continued partnership 
as we implement these regulations. Please continue to reference the Knowledge Center for updates.
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https://www.federalregister.gov/documents/2026/03/09/2026-04520/accountability-in-higher-education-and-access-through-demand-driven-workforce-pell-pell-grant



ACCOUNTABILITY IN HIGHER EDUCATION AND ACCESS THROUGH DEMAND-DRIVEN WORKFORCE PELL: 
PELL GRANT EXCLUSION RELATING TO OTHER GRANT AID; AND WORKFORCE PELL GRANTS

SUMMARY

The Secretary of Education (Secretary) proposes to amend the regulations governing institutional eligibility, 
general provisions, and the Federal Pell Grant (Pell Grant) Program under title IV of the Higher Education Act 
(HEA) of 1965, as amended (the title IV, HEA programs). The proposed regulations would implement statutory 
changes to the title IV, HEA programs included in the One Big Beautiful Bill Act (OBBB), signed into law by 
President Trump on July 4, 2025. The OBBB made numerous changes to the HEA, including changes to student 
eligibility requirements for the Pell Grant Program and the establishment of Workforce Pell Grants for students 
who enroll in a new type of eligible program called an “eligible workforce program,” intended to be a high-
quality, performance-based, short-term program that supports America's workforce needs.

https://www.federalregister.gov/documents/2026/03/09/2026-04520/accountability-in-higher-education-and-access-through-demand-driven-workforce-pell-pell-grant



ACCOUNTABILITY IN HIGHER EDUCATION AND ACCESS THROUGH DEMAND-DRIVEN WORKFORCE PELL: 
PELL GRANT EXCLUSION RELATING TO OTHER GRANT AID; AND WORKFORCE PELL GRANTS

EXECUTIVE SUMMARY

The Secretary proposes to codify two changes made to the HEA by the OBBB through these regulations. The two changes are:

Pell Grant Ineligibility When Other Aid Covers Full Cost.

The OBBB does not allow students to receive Pell Grant funds during any period for which they also receive grant or scholarship 
aid from non-Federal sources—including States, eligible institutions, or private sources—that equals or exceeds their cost of 
attendance (COA) for such period.

Workforce Pell Grants.

The OBBB allows students to receive Pell Grants for eligible workforce programs that are 150-599 clock hours in length or an 
equivalent number of credit hours and that take at least 8 weeks but less than 15 weeks of instructional time to complete (also 
referred to as “Workforce Pell Grants”). The OBBB establishes several other eligibility requirements for such programs, 
including approval by a Governor and the Secretary, and annual outcome metrics. 

https://www.federalregister.gov/documents/2026/03/09/2026-04520/accountability-in-higher-education-and-access-through-demand-driven-workforce-pell-pell-grant



ACCOUNTABILITY IN HIGHER EDUCATION AND ACCESS THROUGH DEMAND-DRIVEN WORKFORCE PELL: 
PELL GRANT EXCLUSION RELATING TO OTHER GRANT AID; AND WORKFORCE PELL GRANTS

DIRECTED QUESTIONS

Written Arrangements To Provide Educational Programs (§ 668.5(c))

Ineligibility Due to Grant or Scholarship Assistance From Non-Federal Grants (§ 690.5) 

Components Determined by Governors (§ 690.93) 

Value-Added Earnings: Interim Value-Added Earnings Metric (§ 690.95(a))

Value-Added Earnings: Exclusion of Certain Students in the Completer Cohort (§ 690.95(a)) 

Value-Added Earnings: Process for Combining Multiple Cohorts (§ 690.95(h)) 

Value-Added Earnings: Programs Serving Out-Of-State Students (§ 690.95(k))

https://www.federalregister.gov/documents/2026/03/09/2026-04520/accountability-in-higher-education-and-access-through-demand-driven-workforce-pell-pell-grant
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https://www.ed.gov/laws-and-policy/higher-education-laws-and-policy/higher-education-policy/9010-questions-and-answers







https://www.federalregister.gov/documents/2026/01/27/2026-01620/intent-to-establish-negotiated-rulemaking-committee



https://www.ed.gov/about/news/press-release/us-department-of-education-announces-negotiated-rulemaking-reform-and-strengthen-americas-higher-education-accreditation-system



AIM Committee Dates

The Committee will meet in-person at the Department in Washington, DC for two sessions on the following dates:

Session 1:  April 13-17, 2026; and
Session 2:  May 18-22, 2026.

Session times will be from 9:00 a.m. to 12:00 p.m. and 1:00 p.m. to 4:00 p.m.

https://www.ed.gov/about/news/press-release/us-department-of-education-announces-negotiated-rulemaking-reform-and-strengthen-americas-higher-education-accreditation-system

NEGOTIATED RULEMAKING TO REFORM & STRENGTHEN AMERICA’S 
HIGHER EDUCATION ACCREDITATION SYSTEM



WHAT 
COULD 

BE 
NEXT?



March 31 – FY23 CDR Appeal Window Opens

April 6-10 – Distribution of Accreditation, Innovation and Modernization (AIM) Committee Federal Negotiated Rulemaking Draft 

April 8 – Workforce Pell NPRM Comment Period Deadline 

April 10 – Student Tuition and Transparency System & Earnings Accountability NPRM  Release

April 13-17 – AIM Committee Federal Negotiated Rulemaking – Session One

May 18-22 – AIM Committee Federal Negotiated Rulemaking – Session Two

KEY DATES TO REMEMBER





https://www.reginfo.gov/public/do/eAgendaMain?operation=OPERATION_GET_AGENCY_RULE_LIST&currentPub=true&agencyCode=&showStage=active&ag
encyCd=1800&csrf_token=1DAC20FE1AECD548D49B5E27F60AB3BA3C44DC35A220C29084D7BB3ED72AB889766F036C2949FF48143D0B70ABE130D0D47E



https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202504&RIN=1840-AD92
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